Ha npaxTrKe OTACABHBIEC U3 NEPEYUCICHHBIX XaPAKTEPHCTHK BCE emié npHCyT-
CcTBYIOT B [IpaBOBOH OpraHM3alMy CTpaH OBLIBIIErO coIiareps M, B 0COOEHHOCTH, B
crpaHax ObIBLICIO CCCP. Hanpunmep, 8 Pecny6auke benapycs MecTHoe camoynpas-
JICHHC OCYIIECTBIACTCS MCCTHBIMH CoBeramu aemyTaTtoB. Taioke He IPOH30LUIO
cpalnBaHHe JKHIIMIIHOTO, CEMEHHOT0, TPYAIOBOIO NPaBa ¢ rpaxJaHcKHM. Takum o6-
pasoM, Ha 6aze COUMAIMCTHYCCKOH CHCTeMBI ¥ €€ CHHTE3a C POMaHO-repMaHCKOi
[IPOMCXOMHT nanbHeillee pa3sBUTHE HAUMOHANEHON CHCTEMBI 1IpaBa, KOTOpas 3aHM-
CTBYET ONTHMANbHbIE HHCTHTYTHI AN IIOCTPOCHHMS JAEMOKPATHICCKOTO MpaBoBOro
rocyAapcTBa. Bcé 3T0O CBUAETENBCTBYET O TOM, 4TO HENIb3si TOBOPHTH O IOJIHOH TrHbe-
711 COLMATMCTHYECKOH TIPaBOBOM cucremsl aaxe B EBporne, He rosops yie o cospe-
MEHHBIX colMarHcTHIeckux rocyaapersax (Kurai, Kyba, Cepcpnas Kopes, Boer-
HaMm), KOTOPBIE COXPAHHIIH TaKylO CHCTEMY NPAKTHYECKH B IIEPBO3JIaHHOM BHAE.

O.B. Jomawesuy, O.I'. Jlonaesa
BI'DY (Musck)

E. PJIMX H P. [IAYH/I KAK ITIPEACTABUTEJIH COLIHOJIOTMYECKOH
IOPUCIIPY JEHLIHHA

DopMHpOBaHHE COLHONIOTHYECKOTO HANMPapJIEHUA B COBPEMEHHOH TEOPHH MNpa-
Ba M rocyaapcrsa Hadanoch B xonue XIX 8. [Tpodeccopa Esrenus Opimxa (1862—
1922) Ha3pIBAIOT CO3AATENEM COLMONOrHYECKo) ropucnpyneHiyy. Ol nonaran, 9To
NpaBo, HE3aBHCHMO OT rOCYapCTBEHHOM BOJIM, MOJIYYaeT pealbHOE BHIPAXEHHE B
0B1IECTBEHHBIX OTHOILEHUAX, CKIANBIBAIOIMXCS MEX/Y HHIAHBHIAMHU B IPOLIECCE MX
obweHHs Opyr ¢ APYroM, M BHICTYNAeT B KageCTBE IIPABOOTHOLIEHHH, KHBOTO»
1paBa.

Counonornyeckas MOpHCIPYIEHUMs B ITPOTHBONOJIOKHOCTD (OPMATBLHO-
AOTMAaTHYECKOH WCXOJAHYIO TOYKY Ipasa BMAMT B camoM obuiectse. B koHuenuuu
Ip:1Mxa OCHOBY NpaBa COCTABJIAET HE 3aKOHOJATENBCTBO, & APYIHE AIEMCHTHI IPABO-~
BOH JICHCTBUTENBLHOCTH — «IIPAaBO COKO30B» W «NpaBoBhie (GaxThl», obpasyromue
(OKUBOE NPaBOY». PasBUTHE IPaBa IPOHCXOIUT B CaMOM obmecrse. ObmiecTBo Xapak-
TEPH3YETCA YYCHBIM HE TPAJHLIHOHHO KaK COBOKYMHOCTb MHAHMBHMIOB, a KaK KOM-
TUICKCHOE CILIETEHHE YE0BEYECKUX COK30B.

Opmux knaccubUUMPOBAI COKO3b], pasjendd MX Ha Ba BHAA: CaMOOBITHBIE M
«HOBBIE». B NpUMHUTUBHBIX 00mIeCcTBaX CaMOOLITHBIE COIO3BI ABJIAIIHCH EIMHCTBEHHO
OPraHM30BaHHBIMH TIpylIaMH, M3 HX O0O0beAMHEHHA Mno3aHee 0OpasoBajock
rocyaapcTBo.

BIDY. Benapycki A3ApKayHbl 9KaHaMiYHbI yHiBepciTaT. BibmiaTaka.
BIIY. Benopycckuii rocyapCTBEHHBI SKOHOMIYeCKMIT yHuBepcuTeT. bubmmoTreka.®.
BSEU. Belarus State Econdrhic University. Library.
http://www.bseu.by elib@bseu.by



DpiauX CTABUT BO IJIaBy yriia «(pakTel mparay, «(aKTh! KHU3HUY» — 1IPAKTHKY,
OTHOUICHHUSA COGCTBCHHOCTH, MOBCCAHCBHBIE JIOTOBOPKI, CIACIKH. Hpaao — BHYTPEH-
HUH TIOPAA0K 4EI0BEYECKUX COI030B. Takum 00pa3oM, IPABO OPOXJIASTCH HE TOMb~
KO 3aKOHOM, HO W OOMIECTBEHHON CAMO/ICATENBHOCTRIO. DPITHX NPHXOAUT K BLIBOLY:
camasi COBEpLUeHHas CHCTCMa KOJM(BUKaIMKH He B COCTOAHHH OXBaTHTh BCIO NMONHOTY
NpaBoBOH KM3HHM. llpeanucanus rocynapcrsa TOJNLKO TOrJa CTAHOBATCA HOpPMOit
npasa B COOCTBCHHOM CMBICJIE, KOIAa (haKTHYCCKH yIOPAJ0UYHBAIOT 00IECTBEHHbIE
OTHOTICHUS.

Hapsty ¢ npusHanueM cBo00/ bl 00IMCCTBCHHBIX OTHOMCHHH Dpiux He 3a0kiBa-
€T O TTIABHOW POJIH TOCYAapCTBa B NMPEJOTBPAILCHUN HACTYIUICHUA aHapxuu. B aroit
CBA3H CyOBEKTHBHOE HPABO BBICTYNACT KaK «OOMICe» MPAaBO — PEryIsTOp PaBHO-
MPABHBIX YEIOBEYECKHX IPYIII, HEYTO J00POBOILHO NPU3HAHHOE BCEMH M JIMILCHHOE
MPOTHBOPEYHA U MPHHYINTEIBHBIX (HYHKLHIL.

Counoaoruieckas OpHCIIpy/IeHLUs HanbobIIee pacpOCTPaHEHHE Oy HIa B
CLUA. InaBo# sroi mkonsl sisisuics Pocko Ilaynn. B cBoem riasHoM Tpyne
«HOpucnpyzneruns» (1959) oH U3/10KHT CBOE TTOHMMAHME [IPaBa KaK BLICOKO Opra-
HHU3ALHMOHHYIO (hOPMY COLMATBHOTO KOHTPOISA, PEeamu3yeMyi0 ¢ MOMOLIBIO Cy1ebHo-
T0 ¥ aJIMHHHCTPATHBHOIO MPABOTBOPYECTBA.

Cyrb ero noaxoja 3aKk/Ix04anach B HCCICIOBaHHUH 11paBa B JACHCTBUM C NO3HIHH
¢punocoduu nparmarusma. [layna paziudaeT B npaBe TPU acreKTa MpaBo Kak [IpaBo-
TOPAZIOK — PEKHM YCTAHOBJCHHBIX OTHOIICHHH, NMOJUIEPKUBAEMBIN IPHMCHCHHCM
CHJIBI IIOJIATHYECKH OPraHW30BaHHOTO OOMIECTRBA; MPABO KaK COBOKYIHOCTh FOPHIH-
YECKHX TIPEANHCAHUI; NPABO KAK IPOLECC OTNPABICHHUS IPaBOCY/ IS — JIEATENlb-
HOCTB CYACOHBIX M aIMHHUCTPATHBHBIX OPraHOB.

[Tayna ycMaTpuBacT BO3MOXHOCTBL CBA3ATh BCC TPH MOHATHS IpaBa IOCPEJICT-
BOM HJICH COLMAIBHON MiKeHepuH. CyTh ee 3aKII0HaeTcs B «HHCTPYMEHTAIBHOM
II0JXO/IE»: PACCMOTPEHUE NPABA KAK HHCTPYMEHTA ISl IOCTHIKEHHS KOMITPOMHKCCA 1
rapMoHun uHTepecoB. Cornacuo B3risaaMm [laynza, 1enb npaBa — UPUMHPEHHE M
IapMOHH3AIHMA CTATKMBAIOWMXCs HHTEpecoB. OcoObli BKIAA yYSHHS 3aKI04aCTCA B
ri1ybOKOM HMCC/ICIOBAHUHM POJIM I1paBa KaK CPEjCTBA COLMAIBLHOrO KoHTpois. B me-
JIOM MOXKHO 0XapaKTepU30BaTh COLMANBHBIN KOHTPO/bL Kak Crocod caMoperyisimm
COLMATHHON CHCTEMBI, 00CCIICYHBAIOIINH CC COXPAHCHHE W HOPMAJIbHOE (yHKIHO-
HMPOBAHHE,

WuTepnperanus mpasa Kak 1IpaBOOTHOMICHUA BBIIBHHYJA BaXHYIO 11po0iemy
HECBOJMMOCTH NpaBa K HOpMoTBOpuecTBy. Paccmorpenue Ilayngom mpasa xak co-
LMOJIOr HYECKOH KAaTEropuM He OTPHIATO OPraHMYecKOW CBs3M [paBa C rocyjaapct-
BOM, 4TO 60JICC 4eM CBH/ETEILCTBYET O KOMILIEKCHOM CHCTEMHOM 1I0/IX0Z€ K OIpe-
AC/ICHHIO TIpaBa M Cro 37ACMCHTOB. MeTo/10:10rus, BbipaboTaHHas COLMONOTHYECKOH
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,opucnpyncuuucﬁ, T103B0JIMJIA M3YYaTh MPABO HE KaK CUCTCMY HOPMATHBHBIX MOHS-
1uit, @ KaK OKHBOCH 1paso. Pasrpanindupas OGLICCTBO U TOCY@PCTRO, K, CTAPaACh
060CHOBATE OOUIECTBEHHBIH XAPAKTEpP rocy1apcTsa, YUCHbIE IOKA3alH, 9T0, HECMOT-
ps Ha FOCY/IAPCTBENHL XaPAKTCD 1DaRa, OHO B KOHEUHOM HTOTE OMUPACTCA Ha He-
10BEHECKHE OTHOMICHHS.

B.H. 3abouxo
BI'3Y (Musck)

U3 HCTOPUU BO3HUKHOBEHUA HHCTHTYTA OMBY /1CMEHA

Cpean MEXAHM3MOB 3allIMTHI [IPAB M 3aKOHHBIX WHTEPECOB IPaX/IaH OT IPOH3-
BOJIA FOCY/AAPCTBEHHBIX OPraHOB yNpaBiieHUs 0co00e MEecTo 3aHMMAeT CKaHIWHAB-
ckuit MHCTHTYT OMOYJICMERa, WK, KaK OH HMCHYEICS B JIPYrHX CTPAHaX, NapiaMeHT-
ckoro komuccapa (Benuko6puranus), meanaropa (Ppaxuus), ymoTHOMOYEHHOTO 110
npasam yenosexka (Poccus). OmByacmen — 370 cBOeoOpa3HbIi 10CPEAHHK MEXILY
rocyaapcTBOM M TPaKIaHMHOM, CTOANIMH HA CTOPOHE MHTEPECOB rpaxaanuHa. Cam
TEPMUH «OMOYICMEH» B MEPEBOJE CO IIBEICKOrO 03HAYaeT «IIpe/ICTABHTENb, aTeHT,
ajiBOKar, onexyn». Mucrutyr oMOyacMerna Bo3HMK nepBoHavansHO B LlIBeinn, 3atem
8 OuxaaHany, Hopeerun v Jlanun. On Obut cosnan B 1809 roxy, Korja napiaMesT
[lIseunn PukCAAr npuHsl JOKYMEHT O [paBICHHM, KOTOPLIM INPEAOCTABHA Mapia-
MEHTY paBo M30MpaTh CIELHAIBLHOTO NapIaMeHTCKOr0 KOMMCCapa JUls Haa3opa 3a
cobmoeHHeM 3aKOHOB CyJaM¥ U ApYrMMHM opraHamu saactd. Yepes 10 ner, Hauu-
Has ¢ 1919 rozaa, moxoOHble Opranbl ObUIM yUpEXIEHbl M B APYTHX crpaHax. DuH-
NSHAUS BBENA HHCTUTYT oMOyncmena B coto Koncturyuuio 17 miona 1919 rona. B
1953 roxy ananorudnoe yupexaesue nossuiaock B Jauuu. UIMeHHO JaTckas MoOelsb
omOyacmena nosrydnna Hawbonbmee npu3HaHue B Mupe. MHTepecHa BBejeHHas B
1952 romy HopBexcKast MOZIEIIb, 10 KOTOPOH OMOYACMEH BHAYaIe OCYILECTBISLI KOH-
TPOIlb TOJIBKO 3@ BOOPY)KEHHBIMH CHIIaMH ¥ JIMIIB B 1962 o1y cTajl KOHTPOIHPOBATH
I'PAKJIAHCKYIO aJIMHHHCTPAIIHIO.

Bekope unes co3nanus HHCTUTYTa OMOyICMeHa paciipoCTpaHMIIACh U3 CKAHIAM-
HABCKMX CTpaH Ha MHoIWe Apyrue cTpauel Esponbi, Amepukn, AsuH, AQpuky,
Oxeannn. B Benmxobputanun 3akoH 06 o6pa3oBainn MHCTHTYTa oMOyacMena Obii
1puaAT B 1967 roay. OcHOBaHHEM JUIs MOSBICHUS MHCTHTYTa OMOYJICMEHA y aHIIIH-
YaH FBMIOCH HEJOBOILCTBO HACCICHHMS JABICHUEM OIOPOKDATHH M OTCYTCTBHEM
CPENCTB NpaBoOBOi 3aMTEl OT ee HeoGocHoBaHHbIX AeicTeuit: B CIIA omGyacme-

HOBCKas cxema rnosisuiack B KOHOe 60-X rooB, OHAKO A0 CHX T0p 3aKOH o6 OMG)’}I-
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