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APKMM NMPUMEPOM MPOrPecCUBHON0 BANAHUA MeXAYyHapOo4HOro npa-
Ba M €ro NPUHLUMNOB Ha HaLMOHa/IbHOe 3aKOHOA4AaTeNbCTBO U KOLEKChI IB-
naeTcs aBToMaTuyeckas oTMeHa B 60-70-e rr. XX B. CMePTHO Ka3HU, Kak
BMAa HakasaHusa B cTpaHax, nognucaswmx MNpotokon Ne 6 k Bceobuyei
[Lleknapauumn npas 4Yenoseka.

MoOMMMO 3aKOHOB B CTpaHax pOMaHO-repMaHCKOi NpaBoOBOM CEMbM
[OBOMbLHO aKTUBHO [ENCTBYIOT, pa3BuBas CyLLecTBYlOLLee NpaBo, Tak
Ha3blBaeMble BTOPMUYHbIE NPaBOBble HOPMbI, PErynupyoLine cynebHyo
N agMUHUCTPATUBHYIO NPaKTUKY (aKTbl NPUMEHEHUS NpaBa U MHCTPYK-
LUN MO MPUMEHEHUIO 3aKOHOB, COfepXalimMecs B KOMMEHTapuax K Ko-
[leKkcam 1 3aKoHam). IMeHHO OHW MUTAKT NPaBOBYH AOKTPUHY, NOMO-
ras eli passuBaTbCcs. JOKTPUHA B POMaHO-repMaHCKoi cucteme Jo CUX
nop BbICTYyMaeT B KA4eCTBE BaXXHOr0 MCTOYHUKA npasa. B cBoto oyepenb,
HOBble UAen, POXXAeHHbIe JOKTPUHON, NPOABUTaloT Bnepes He TONbKO 3a-
KOHOAaTeNbCTBO, HO U CYe6HYH 1 aAMUHUCTPATUBHYIO MPaKTUKY W CMOo-
co6CTBYIOT co3faHnto 60/1ee 3PHeKTUBHbIX KOMMEHTAPMEB K 3aKOHAM.

MaeBckas O. B.
(Bray)

AHryiocakcoHckas npasoBas cucrtema

B ogHoli 13 nocnoBul, Hapoga rona (Jlnbepusa) yTeepxaaeTcs:

«[MpaBo Nogo6HO xameneoHy. OHO MeHSIeT OKPAaCKy B KaXXJOM HO-
BOM MECTE, M INL b Te, KTO 3HAKOT €ro, MOryT ero npupyunTtb». lNpaBoBas
LelicTBUTeNbHOCTb NOATBEPXAaeT 3Ty MyApOoCTb, MO0 B MUPE CYLLECTBY-
0T O4HOBPEMEHHO HECKO/IbKO NPaBOBbIX CEMEN.

MpaBoBas ceMbs -- 3TO TEPMUH 4151 0603HAaYeHWUA FPYNMbl MPaBOBbIX
CUCTEM, UMEILLUX CXOAHbIE HOPUANYECKME MPU3HAKK, NO3BONIAKOLME TO-
BOPUTb 06 OTHOCWUTENIbHOM €AUHCTBE 3TUX CUCTEM; OHA OTPaXKaeT Te xa-
paKkTepHble YepTbl (MepapXunio NCTOUHUKOB, OCOBEHHOCTM CTPYKTYPbI, UH-
CTUTYTOB M OTpac/nei, NpaBoBbIX TPaULMiA) NPaBoOBbIX CUCTEM, KOTOPbIE
ABNAKOTCA pPe3ynbTaToOM CXOACTBA UX UCTOPUYECKOTO pasBUTUS.

P. aBup BblgenseT TpU NpaBoOBble CEMbWN: POMaHO-repMaHCKY10, aH-
rNoCakCoHCKyt (CeMbsi obLiero npasa), coumanucTnyeckyto. Bee oc-
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Ta/lbHble NPaBOBble CEMbU OH KNacCU(pMLMPYeT Kak TpaguLUOHHbIE.

MpaBoBas cemMbs 06LLEro npaea BKAOYAeT NpaBo AHIMU U CTPaH,
nocnefoBaBlIMX 06pasLy ee npasa. ObLiee NpaBo NOAYYMUIO LUMPOKOE
pacnpocTpaHeHne B MMUpe B CUTY NPUYNH KONOHU3ALUN UK LOOPOBO/b-
HoOW peuenuun. MoxXHo pasnuyaTtb eBponelickoe o6lee npaBo (AHrAus,
WpnaHaus) v BHeeBponelickoe. BHe EBponbl (Hanpumep, B HEKOTOPbIX
MYCYNbMaHCKUX CTpaHax unn MHann) obliee npaBo 6bl0 BOCNPUHATO
NNWb YacTUyHo. Cpeam cTpaH o6LLero npasa ecTb Takue, Kak CLUA n
KaHaga, B KOTOPbIX C/I0XWNack MpaBoBas Ky/bTypa, 0TAMYaoLascs Bo
MHOTMX acneKTax OT aHF/IMIACKOMA.

XapakTepHble YepTbl 06LLEro rnpaBa COBCEM WHblE, HEXENN MPaBo
BCEX CUCTEM POMaHO-repMaHcKoit cembn. O6lLee NpaBo ObII0 CO34aHO
cyAamu, paspellaBlMMU CMOpPbl MEXAY OTAeNbHbIMU AnuamMu. JTy ne-
yaTb CBOEro MPOMCXOX/AEHUS faHHas NpaBoBas CUCTeMa HeceT Ha cebe
[0 cero BpeMeHu. Hopma 06Lero npaea MeHee abCTpakTHa, YeM HOpMa
npaBa POMaHO-TepMaHCKOW Cembi, M HanpasfeHa Ha To, 4To6bl paspe-
LWNTb KOHKPETHYH Npobnemy, a He chopMyMpoBaTh 06LLee NpaBmo Mno-
BefleHMs Ha Byfyulee. Hopmbl, Kacatouimecs oTnpaBieHns nNpaBocyaus,
cyfe6HOro npouecca, 40KasaTeNbCTB U AaXKe UCMONHEHNA CyaeOHbIX pe-
LUEHWiA, B rnasax HPUCTOB 3TUX CTPaH, UMEKT He MeHblUee 3Ha4YeHue,
YeM HOPMbI, OTHOCSALLMECS K MaTepuanbHOMY npaBy. O6Lee NpaBo B CUy
CBOEro NPOUCXOX/AEHNs CBS3aHO C KOPONEBCKOW BnacTby. MoCTeneHHO
OHO MpuobpeTano YepTbl NYBAMYHOrO NpaBa, TaK Kak Cnopbl YaCTHOrO
XapakKTepa UHTepecoBanu cyibl TONbKO B TOW Mepe, B KaKoli OHM 3aTpa-
rmeanu UHTepecbl KopoHbl MK KOPoneBcTBa. Ero KOHLUenuum 1 cam cio-
Bapb HOPUCTOB 3TOM (hopmaL Ui COBEPLLEHHO UHble, YeM B NMPaBOBbIX CUC-
TemMax pOMaHO-repMaHCKOW CeMbMU.

AHrnocakcoHckoe o6liee NpaBo pa3BuBanocb Mo NpuHUKUNY «ibijus
ibi remedium» («rge cyg, Tam u cpeacTBo»). Mogo6Has cuctema Haymo-
Ha/IbHOr0 3aKOHO/aTeNbCTBA CTPAH aHII0CAaKCOHCKOWM CMCTEMbI NpaBa Ha-
NOXWNa onpeaeneHHbIi 0TNeYaToK U Ha OpPraHN3aLMOHHYH CTOPOHY CU-
CTeMbl npaBa. /3gpeBne OCHOBHbIM OpPraHoM, CO3falLMM MpaBo, OblN
Cyfe6HbIi opraH. 3TO 06BACHAETCA TEM, YTO OCHOBHbIM UCTOYHUKOM Ha
onpeaeneHHOM 3Tare pa3BUTHUA aHTT0CAKCOHCKOW CUCTeMbI NpaBa ABNAN-
Cs NPaBOBOW NpeLeaeHT, KOTOPbIV co3gaBanca B rnpolecce cyne6HOro
pPaccMOTPEHUS! KOHKPETHbIX XXU3HEHHbIX CUTyaluii. PelleHne, KOTopoe

13



NMPUHUMaN cyabs No pacCMaTpMBaeMOMY fieNly, CTAaHOBMIOCh MCTOYHUKOM
npasa.

[eaTenbHOCTb 3aKOHOAATE/IbHbIX OPraHOB B C(hepe NpaBa CTpaH aHr-
NOCAKCOHCKOI cucTembl NpaBa cBoeobpasHa, Tak Kak onpeAensietcs Mo
BO3/eMCTBMEM TaKMX ee MHCTUTYTOB KakK NpaBOBOI MpeuefeHT 1 NpaBo-
BOI 06blyaii. Oco6bIi MOPAAOK NPUHATUS 3aKOHOB HAXOAMUTCA MO CUJb-
HbIM BAUSIHUEM fAaBHO YCTaHOBUBLLMXCA 06bl4aeB. Kpome Toro, opraHsi
MCMOMHUTENBLHOM BNAcTU CTPaH aHrNOCAKCOHCKOM CMCTEMbI IMLIEHbI NpaBa
3aHMMaTbCS HOPMOTBOPYECTBOM. DTO BO3MOXHO UL Ha ONPeAeneHHbIX
YCNOBUSAX —feNerpoBaHnmM npaBa HOPMOTBOPYECTBA Nap/aMeHTOM.

B HacTosLiee BpemMs aHFIMIACKOe NpaBo, Kak 04HO U3 NpeACcTaBsio-
LLMX aHFI0CAKCOHCKYH CUCTEMY NpaBa, 06peno Kak 6bl TPOWHYI CTPYK-
Typy: 06Liee nNpaBo, NpaBo CrNpaBefANBOCTMW, AOMNO/HAOLLEE N KOPPEeK-
TUpYHOLLEe 3Ty OCHOBHYIO 4acTb Mpasa ¥ cTaTyTHOe MpaBo, T. €. N1McaHoe
npaBo, CPOPMUPOBAHHOE B pe3ynbTaTe HOPMOTBOPYECKON fesTeNbHOC-
T napnameHTa.

OTpacnu npasa B rocyAapCcTBax aHr10CaKCOHCKOM CeMby Bbipaxe-
Hbl He CTO/b YETKO, KaK B KOHTUHEHTa/IbHbIX NMPaBOBbIX CUCTEMAX, UMe-
0T cneunguyeckme HasBaHUs U Npo6aeMam UX Knaccupukaumm yaens-
N0Cb TOpa3fio MeHblle BHUMaHWS.

B n3y4yaemoli NpaBOBOI CEMbE HET MOHATUN «HOPUAUYECKOE NULLOY,
«pOAMTENbCKAS BNACTb», «HEMPeoAonMmas cuna», «nogaor» u ap. Oa-
HaKO B HEM eCTb TaKue MOHATUA KaK «[0BepuTe/ibHas COOGCTBEHHOCTbY,
«BCTPEUHOE Y/0CTOBEPEHUEY», «TPECMACC», «3CTOMMENb» U Ap.

dakTOpoM, NpefonpeAenmBLINM CBOe06pasme aHrn10CakCOHCKOM
CUCTEeMbI NpaBa, ABWUCS NPaBOBOI MpeLeseHT. Bonblloe BAUAHNE OKa-
3an10 1 06blYHOE NpaBo. IMEHHO 3TW MOMEHTbI 0GYCNOBUIN Pa3BUTUE
aHI10CaKCOHCKOW CUCTEMbI N0 0CO60MY MyTK, N0 KOTOPOMY OHa NPOAO0S-
)KaeT pa3BMBATbLCS U B HACTOsLLEEe BPEMS, HECMOTPS Ha BO3pacTaloLLyio
PONib CTaTYTHOMO MpaBa, KOHCOMMAALMI0 3aKOHO4aTeNbCTBA.

Bce 3T0 N03BONISET YTBEPXKAATh, UTO aHIT0CAKCOHCKAs cMCTeMa npa-
Ba OT/IMYAeTCS:

—0C06bIM NMOCTPOEHUEM CBOEI CUCTEMBI, T. €. UMeeT 0CoBYI0 CTPYK-
Typy, KOoTopas cknafblBanach Ha NPOTSXXEHUU MHOTUX BEKOB;

—0c060i NpaBOBO TEPMUHONOTUEN;

—HaNnmymnem 0cobbiX MPaBOBbIX UHCTUTYTOB.
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Bce BMeCTe B3ATble 0CO6EHHOCTM aHII0CAKCOHCKOM NpPaBoOBOWA CUCTe-
Mbl B KOHEYHOM UTOTE COAeNCTBOBAIM POPMIMPOBAHMNIO 0COB0I NPaBOBO
Ky/NbTypbl 06LL,eCTBa, 06YC/I0BNEHHON MEHTA/IMTETOM HACE/IEH S CTPaH, OT-
HOCSLLLMXCS K aHTI0CAKCOHCKOM CMCTeMe npasa.

O6liee NpPaBo U CEroAHA COXPaHSET CBOK CTPYKTYpPY, BECbMa OT/N-
yalolLlyroCcs 0T NpaBa POMaHO-repMaHCKO CeMbM, HO MpK 3TOM BO3poc/a
po/b 3aKOHa M MEeTOo/bl pa3peLleHns NPaBOBbIX KOMMM3UIA, UCMONb3Ye-
Mble KaXXA0W 13 3Tux cemeit, cbnmsnnnce. Hopma npaea Bce 60nee n 60-
Nee MOHMMaeTCA B CTpaHax 06LLEero nNpaea Tak Xe, Kak 1 B CTpaHax poma-
HO-repMaHcKoli cembu. 3 3Toro cneayet, 4To No CyLLecTBY U TaM, U 34€Chb
no psiay BOMPOCOB MPUHUMAIOTCSA CXOfHbIE PeLleHUsl, OCHOBaHHbIE Ha
O/JIHOI1 1 TOI1 e njee cnpaBeaMBoOCTHU.

Pycak JI. T.
(Akagemus ynpasnenua npu MpesngeHTe Pecnybankn benapycs)

O cncrteme rpaxpaHckoro 3sakoHogartenbcTBa

Bonpoc o cucteme rpaxjaHCKoro 3akoHojaTenbCTBa (COCTaBNATh
rpaXfaHCKUi KOAEKC WAW CBOJ FPaXKAaHCKUX 3aKOHOB) Obln B LEHTpe
BHMMaHWA N LOPEBOMOLNOHHON LUBUAUCTUKN. O COBPEMEHHOM eMy
Csojie 3aKOHOB rpaxgaHckux H. M. Kapam3suH nucan: «[ns ceit cBoa-
HO KHUTW He TpebyeTcs HUKAKNX YCUINIA pasyma, HU FeHUS, HU OTANY-
HbIX 3HAHWI y4eHbIX; He ByaeM XBanuTbca eto B EBpone, HO o6nerynm
cnocob npaBocyausi B Poccum». 3Ta e 3agada «061erynTs npaBocygmne»
CTOMT ¥ nepej opucTaMmy Hawel cTpaHbl. OHa OCNOXHAETCA TeM, YTO
npobnemamu cMCcTeMaTUKW rpaxgaHCKOro npasa TeOpMs rpaXKgaHCKOro
npaBa He 3aHMManacb 0Kosio cta ner. B 1919 rogy loiix6apr A. I' nucan:
m«[poneTapckas BNacTb CHO OCO3HAET, UTO ee KOAEKChbl JO/MKHbI 6bITb
HefLoNrOBEYHbIMU, YTO OHW CO3[aHbl TOMIbKO A5 Mepexo4HOro KOpoTKo-
ro BpeMeHU» 1 YTO C OKOHYaTe/IbHOM No6efoi coLnanmcTMyYecKoro cTpos
KOAeKCbl 6YAYT He HY)XHbl. PYKOBOAUTENN OPUANYECKUX YUPEXAEHWN
TOr0 BPEMeHU BbICKa3blBaNUCb B TOM CMbIC/IE, YTO HU M3 PUMCKOrO, HU
N3 Kakoro-To Apyroro npasa no4YeprnHyTb HUYEro Henb3s, «byaeM camu
coboii», a 3aKOH BooOLLe «Kanu@ Ha yac». B pesynbTarte, Korga coBpe-
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