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Cain A. H.
(Bray)

MpaBoBble cuctembl B EBpone

B coBpeMeHHOM MUpe Kajoe rocyfapctso opmMupyeT COGCTBEH-
HY!0 NpaBoBYIO cuCTeMy. B CBOIO oYepefb BCe HAaLMOHaA/bHbIE MPaBOBbIE
CUCTeMbl MUpa rpynnupyroTca no pagy oblwmnx u ocobeHHbIX Npu3Ha-
KOB. Kputepmamu nx knaccugukaumm aBastoTcA: CTPYKTypa npasa, 0co-
6EHHOCTM TEOPMM U NPAKTUKN B ONpeaeneHnn UCTOYHUKOB Npasa, pu-
AvyecKas TexHUKa v T. 4. B Mupe cnoXunnncb pomaHo-repMmaHckas, aHr-
NOCAKCOHCKasa U MyCynbMaHCKas NpaBoBble CEMbMY.

CambIMuM pacnpocTpaHeHHbIMU B MUPe ABNAOTCA POMAHO-repMaHcC-
Kas M aHrnocakCoHCKas npaBoBble cucTeMbl. OHU BO3HUKN U pa3BuBa-
nuce B EBpone. LUnpokoe pacnpocTpaHeHWe B MWPe OHW MOMyyYunu B
X0[ie KONIOHM3aL MM eBponeiicKMMmM cTpaHaMu Apukn, AMEpUKN n Asuu.

AHTI0CaKCOHCKan npaBoBas cucTeMa ABNSETCA caMoii pacnpocTpa-
HeHHoOl B Mupe, X0Ta B EBpone oHa AelCTBYET TONbKO B AHranu u Ce-
BepHoW VMpnaHauun. OCHOBHbLIM MCTOYHMKOM MpaBa B aHT10CaKCOHCKO
npaBoBOl CUCTEME CYXAT HOPMbI, CHOPMYNMPOBAaHHbIE CYAbAMU U Bbl-
paXKeHHble B Cy[feOHbIX NpeLeaeHTax, TO eCTb B pPelleHMsAX No KOHKpeT-
HOMYy geny. [lns 3TOM cUCTeMbl He XapakKTepHO BblpaXeHHOe fefneHune
npaea Ha oTpacnu. MoHATUS Ny6ANYHOrO Y YACTHOrO Npasa OTCYTCTBY-
t0T. Tak Kak OfiHUM U3 FNaBHbIX CyObEKTOB NPaBOTBOPYECKOrO npouecca
B pamMmKax AaHHOW NpaBOBOW CUCTEMbI BbICTYMaKT CyAbl, TO A5 aHT10-
CaKCOHCKO NpaBOBOWi CeMbM XapaKTepHO NpeyBennyeHne ponm npotec-
CyaslbHOTO Mnpasa Mo OTHOLIEHWUIO K MaTepnanbHOMY. AHTII0CaKCOHCKYHO
CUCTEMY TaKXe Ha3blBalOT CUCTEMOI 06LLEro npaBa —3aTo CBA3AHO C ee
NcTopueid, KOTopas BO3HUKNA, 6narofaps AesTeNlbHOCTH 06X ANs BCei
CTpaHbl KOPOJIEBCKUX CY[I0B.

B cBOeM pa3BUTUK aHI10CAKCOHCKas cucTemMa npoLina Yetblpe aTa-
Ha. MepBblin 3Tan (4o 1066 r.) HemocpeACTBEHHO Ha3blBalOT aHr0cak-
COHCKUM, TaK KaK OH NnpejLLecTBOBan 3Moxe HOPMaHACKOro 3aBOeBaHNA.
MpaBo B yKa3aHHbI nepuof 6biN0 NPeacTaBieHO MHOFOYUCIEHHbIMU
06bl4as MM Pa3pO3HEHHbIX NAEMEH FepMaHCcKoro NponcxoxaeHuns. Bro-
poii atan (1066 -1458 rr.) xapakTepu3yeTcs cTaHOB/IeHWEM 06LLero npasa



1 NpeosfofieHNneM JOMUHMPYHOLLeid ponu obblvaes. LLlen npouecc ycune-
HUA LeHTpanusauuy Bnactm U GOPMUPOBAHNA CUCTEMbI €UHbIX KOPO-
NeBCKUX cyfnoB. Tpetuit atan (1458 1832 rr.) —3To nepuog pacLpeTta
obuero npasa. [laHHbIA 3Tan xapakTepu3yeT CONEPHUYECTBO U COTPYA-
HWYeCcTBO 00LLEero npasa Cc «NpaBoM CNpaBeAMBOCTU». YeTBepTbll 3Tan
(c 1832 r1.) npogomKaeTca 1 40 HACTOALWEr0 BPeEMeHU. 115 Hero xapak-
TEpHO CAnsHME cucTeM 0o6LLero npasa W npasa cnpaseAnnMBocTU. Hapsa-
4y C MpeueaeHTOM OMpefeneHHY pofib NpUuobpeTaeT U NPaBOBON akT,
XOTS ero 3HauyeHue He Tak BEIMKO, KaK B KOHTUHEHTanbHOW EBpone.

['naBHbIM NPaBOTBOPYECKUM OpraHoM BbICTyMaeT cygebHas cucTte-
Ma. OCO6EeHHOCTbLIO aHIIMNCKUX CYA0B ABNAETCS TO, YTO OHW 06najatoT
06Lelt opuCANKLMER Npu pacCMOTPEHNIN Pa3NUYHBIX KaTeropuin aen.

BTopoli B Mupe 1 nepsoit B EBpone no macwitabam pacnpocTpaHeHus
N BINAHNA ABNSETCA POMaHO-repMaHcKas npasoBas cuctema. Ee nctoku
6b11M ChOPMUPOBaHbLI B PUMCKOM YacTHOM Mpasy. B 3Toii npaBoBoii cuc-
TemMe NPUOpPUTETHAA POJb CPefn UCTOYHWMKOB OTAAETCA NPaBOBLIM aKTam,
fopuAnYeckas cuna KoTopbixX 3aBUCUT OT MeCTa B CTPOroil UX nepapxuu.
MpaBo YeTKO AennTcs Ha Ny6AnYHOoe U YacTHoe. Hopmbl npaBa 06beauHe-
Hbl B OTPac/in. BONbLIMHCTBO OTPACc/eil UMEKT COOTBETCTBYIOLL NI KOAEKC.

CrcTtemMa KOHTUHEHTa/IbHOTO Npasa B CBOEM PasBUTUK MpoLuna Tpu
aTana. Mepsblit 31an (go XIII B.) XxapakTepusyetcs rocnofcrsom o06bly-
Horo npasa. Cyge6Haa cucteMa 6bifla OPUEHTHPOBaHA Ha CBEPXbecTe-
cTBeHHoe. Bo BTopom nepuoge (XI111—XVIII BB.), B cBA3M C PeHeccaH-
COM, B 06LlecTBe BO3pacTaeT MHTEpPeC K aHTUYHbIM Tpaguuuam, B TOM
ynucne 1 K pUMCKOMY MpaBy, KOTOPOe HauMHalT Yrny6/eHHO u3yvaTb B
eBponencknx yHusepcuteTax. CBETCKOE NpaBO TECHO COTPYAHMYaeT ¢
KaHOHMYeckuM (MHKBM3NLMA). Ha TpeTbem atane (¢ XIX B.) npoucxo-
[OUT yCUNEHHOe pa3BUTUE 3aKOHO4aTeNnbCTBa. bypxKyasHble peBonoLUM
npespatunu lNapnaMeHTbl U3 BTOPOCTEMNEHHbLIX OPraHoB B rfiaBHble 3a-
KOHOfaTesbHble opraHbl. MponcxoguT npouecc Koandukaymm. Ocoboe
3Ha4YeHVe NnosyyaroT NOA3AKOHHbIE aKThbl.

B paMKax KOHTUHEHTa/IbHOl NPaBOBOl CUCTEMbI BbIAENAOT repmMaH-
CKYI0, POMaHCKYI0 1 CKaHMHABCKYIO nogcuctemsl. s npaBoBOW cuc-
Tembl "epmaHMn XapakTepHa Bo3pacTatoLiad pons MNMapnameHTa. Ha Bep-
LUMHE NPaBOBOM Mepapxum cToutT KOHCTUTYUMSA, 38 HEo CneaytoT 06bly-
Hble 3aKOHbl M pelwleHns KOHCTUTYLUOHHOTO Cyfa.



Ha BepluMHe NpaBoBOi cMCTEMbI D paHLUM TaKKe CTOUT KOHCTUTY-
Ums. 3aTeM CeaytoT UHble 3aKOHbI. CUIy 3aKOHOB MMEIOT OpAOHAHCHI (aKTbl
[enervpoBaHHOro 3aKOHO4aTeNbCTBA). A8 P paHL KUK BOOGLLE XapaKTep-
HO HafMyme 3aKOHOAaTeNbHbIX PYHKLMWIA Y HECKONbKMX Cy6bekToB (Map-
nameHT, Mpe3naeHT, MpaBuTeNbLCTBO). Bo ® paHLUMUKM CYLLECTBYET pasrpa-
HUUYEeHWe FpaXKaHCKOro 1 TOProBoro npasa.

XapaKkTepHoli 0COGEHHOCTbIO MPABOBOI CUCTEMbI CKAHAWHABCKUX
CTPaH SBASETCS MUHMMANbHOE BIMSIHUE HA Hee pUMCKOTO npasa. 3aTo Tam
HabnofaeTCs CUMbHas TeHAEHUMS K YHU(MKAL MU 3aKOHO4aTeNbCTBa.

B nocnegHue rogbl Habnoaaetcs Bee 6osbLiee c6aMXKeHNE ABYX Be-
AYWKX eBPOneiickMX NpaBOBbIX cUCTeM (aHTNO0CAKCOHCKOW U pOMaHOo-
lepmMaHcKoit), uTo, 6e3yCNOBHO, CBSI3aHO C MHTErPaLMOHHbIMU NPOLEC-
(amu B EBpone. B pesy/nbTaTe HabntogaeTcs yCUneHne poim npaBoBoro
aKTa B AHIIMM M Cyae6HOro pelleHns Ha KOHTUHEHTE.

BiwHeycki A. ®.
(Akagamis MYC Pacny6niki Benapycb)

KpbIHiUbI Mycy/nbMaHCcKara npasa

AK cicTama HOpM, AIKif afntoCcTpoyBani Y paniriiiHain hopme BONHO
(heaganbHai 3Haui, CaHKUbItHaBaHbIX | MaATPbIM/IiBaeMbIX T3aKpaTbly-
Hall A31pXaBaii, MycynbMaHcKae npasa y cBaell acHOBe cknanacs y ano-
Xy CTaHay/leHHs (heafanbHara rpamajcTea y ApabckiMm xanigaue y
VIl XcrT. cT. i3acHoyBaeyyaHa Icname. Y VI11-X cT. CT. 3Ha4HbIYNAblY
Ha pasBiyLé MycynbMaHcKara npasa 3pabini npaeasHayubl i cyaasi. Y
raTbl Yac y3HiKaloLb aCHOYHbIS raniHbl (TAymausHHi) Icnama, 3anayHs-
toLLa npaBaBblf Nparanbl, Ha NajcTase TAyYMaysHHsA KapaHa apmynio-
eljlla 3HaYyHasA KofibKaclb HOBbIX NpagnicaHHsAY.

MycynbMaHCcKas npaBasas cicTama 6ap3 cBoil navatak y KapaHe i
Niybluua BbIHiIKaM BOXbIX ycTaHayneHHAY, a He YanaBe4yara po3yma i ca-
LbIANIbHBIX YMOY. Anax gay HpaBa YanaBeKy afHOMYbl | Hazaycebl, Tamy
rpamafcTsa naBiHHa KipaBauLa iM, a He cTBapalb CBae npasa nag yn/bl-
Ba.M ThbIX L IHLWbIX YMOY. AMOLHAE He CYNApaybllb TaMy, LUITO MYCY/b-
MaHcKas npaBaBas faKTpblHa Npbi3Hae nNaTpaby boxara agkpaBeHHs Y



